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CHAPTER 977

STATE PUBLIC DEFENDER

977.01 Definitions. 977.075 Payment for legal representation.
977.02 Board;duties. 977.076 Collections.

977.03 Board; powers. 977.077 Deposit of payments received.
977.04 Board; restrictions. 977.08 Appointment of counsel.

977.05 State public defender 977.085 Quarterly report procedure.

977.06 Indigency determinations; redeterminations; verification; collection. 977.09 Confidentiality of files.
977.07 Determination of indigency

Cross-reference: See definitions in £67.02 (7r) (a) Promulgate rules to allow the reduction of payment
Cross Refeence: See als®D, Wis. adm. code. ratesfor cases assigned by the state public defender under s.

977.01 Definitions. In this chapter unless the context 977.08(4m)f0r.any of the following: . .
requiresotherwise: 1. A reduction of not more than $2 per hour for time spent in

. court.
(1) “Board” means the public defender board. . .
(2) “Public assistance” means relief provided byunties 2. A reductionof not more than $2 per hour for time spent out

. of court, excluding travel.
unders.59.53 (21) Wisconsin works under $49.141t049.161, \ ? : ;
medicalassistance undsubchlV of ch. 49 low-income engy (b) Any reduction under paa) applies to cases assigned on

assistanceunder s.16.27, weatherization assistance under Bgsf(t:)r the efective date of the applicable rule promulgated under
16.26 and the food stamp program undedSC 201 to 2029 NG

History: 1977 c. 292003 a. 3%s.1913 2776 2777 (8) Performall other duties necessary and incidental to the
performanceof any duty enumerated in this chapter
977.02 Board; duties. The board shall: History: 1977 c. 291979 c. 221356, 1981 c. 201985 a. 291987 a. 82399,

A X ) 1989a. 31 1993 a. 4511995 a. 2777; 2007 a. 20
(1) Appoint the state public defender apdtablish the state ~ cross Refeence: See als®D, Wis. adm. code.

public defende's salary under 20.923
(2) Submitthe budget of the state public defender to the govét77.03 Board; powers. (1) The board may remove tiséate
nor aftersuch budget is submitted to the board by the state pulitigblic defender pursuant to the procedure under8.05 (2) The
defenderand approved by the board. boardmay enter into contracts wifiederal governmental agen
(2m) Promulgateulesregarding eligibility for legal services ciesand local public defenderganizations for the provision of
underthis chapterincluding legal services fgrersons who are '€92/Services under this chapter _ _
entitledto be represented by counsel withaufetermination of  (2) Theboard may promulgateiles to establish exceptions to

indigency,as provided in $48.23 (4) 51.6Q 55.105 or 938.23 limiting the amount that may be reimbursed for investigative
(). expertservices under 9.77.05 (4r)

(3) Promulgaterules regarding the determination of indi  (2m) The board may promulgate rules that establish proce
gencyof persons entitletb be represented by counsel, other theiiresto collectpayment ordered under 48.275 (2) 757.66
personswho are entitled to be representeddoyinsel under s. 938.275(2),973.06 (1) (epr977.076 (1from a prisones prison
48.23 51.6Q 55.105 or 938.23 including the time periodh financial account.
which the determination must be made and the criteria to be used3) Thestate public defender may establish procedures by rule

to determine indigency and partial indigency under which the state public defender may appoint attorneys with
(4) Promulgaterules regarding the determination of paymenf@ut regard tos. 977.08 (3) (cand(d) based on the state public
requiredof persons found to be indigent in part. defender’sevaluation of the attorneys’ performance.

. History: 1977 c. 291991 a. 2691993 a. 4371995 a. 2777.
(4m) Promulgaterules for payments to the state public CrossyRefeence: Sgee als®D, v\9ﬂ& adm. code. /

defendemunder s977.075

(4r) Promulgateules that establish procedutesrovide the 977.04 Board; restrictions. The board shall not make any
departmentof administration with any information concerningdecisionregarding the handling of any case nor interfere with the
the collection of payment ordereshder s48.275 (2) 757.66 statepublic defender or any member of his or s in carrying
938.275(2), 973.06 (1) (epr977.076 (1) out professional duties.

(5) Promulgaterules establishing procedurés assure that ~ History: 1977¢. 29
representatiof indigent clients by the private bar at the initia

tsﬁagesof cas$st_a35|gneq dugdber ;[L"S Cth?ptert')? a:jtr}e s(?me levg] S dshall appoint a state public defendeno shall be a member
erepresentation provided by the state public defender =~ of the state Bar of Wconsin. The state public defender shall
(6) Promulgaterules to accommodate thandling of certain servefor a period of 5 years and shall continueil a successor
potentlalconfllct of interest cases by thefioé of the State pub|IC is appointed’ except that at the conclusion of the 5—year term of
defender. The rules shall not provide for the automatic referral gfe state public defender infife as of July 1, 1980, the state pub
all potential conflict of interest cases to private counsel. lic defender shall be appointed to seatethe pleasure of the
(7) Reviewdecisions of the state public defendegarding board. He or she shall devote full time to the performance of
bill payments, as provided undei937.08 (4) The board may dutiesas state public defender
affirm, modify or reject the decision of the state public defender (2) RemovaL. During a 5-year term commencing priodtdy
(7m) Establish agreementswith the state bar association,1, 1980, the state public defender may be diggthronlyfor
local bar associations, law firms and private counsel designedcuseby the board after a public hearing. If the state public
encouragea certain amounbf legal representation under thisdefendelis serving at the pleasure of the boaelpr she is subject
chapterwithout compensation as a service to the state. to removal under €17.07.

77.05 State public defender. (1) APPOINTMENT. The
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(3) SALARY. The salary of the state public defender shall not 8. Cases involving individuals who are subject to petitions for

be decreased while he or she serves in that position. protective placement or involuntargdministration of psycho
(4) DuTiEs. The state public defender shall: tropic medication under clb5.
(a) Supervise theperation, activities, policies and procedures (j) Subject tasub.(6) (e)and(f), at the request of any person
of the ofice of the state public defender determinedby the state public defender to be indigent or upon

(am) Establish a case management system for use by the tégérral of any court, prosecut writ of error appeal, action or
and appellate stéfattorneys of the dite of the state public proceedingfor habeas corpus or othpostconviction or post-
defender. The system shall require the attorneys to record tikemmitmentremedy on behalf of theerson before any court, if
spenton each case and tiassify or describe the type of workthe state public defender determines the case sbheyldrsued.
done. The state public defender must pursue the casepfndigent per

(b) Be the chief legal fiter of the ofice of the state public sonentitled to counsel under71.17 (7) (b)L.or980.03 (2) (a)
defenderand make all final decisions regarding the disposition (im) At the request of an inmate determined by the state public

anycase handleddby ttt'eﬁ“’b' he board for i | the bienydgfenderto be indigent or uporeferral of a court under 302.113
(c) Prepare and submit to the board for its approval the biennigly () “represent the inmate in proceedings for modification of

budgeto;the c_>fitce of (tjhe start_]e publict:) def‘;‘g‘.ﬂef. dministra @ Difurcated sentence under 302.113 (9g) before a program
(cm) Appoint one depufithe number of divisioadministra review committee and the sentencing court, if the state public

torsspecified in s230.08(2) (e) 8m.and all stdfattorneys in the defenderdetermines the case should be pursued
unclassifiedservice and appoint all other employees in the elassi (k) Represent members of the wffthe ofice (')f the state

fied service. - . . >
. . public defender who are named as defendamiswsuits arising
(d) Prepare and submit to the board foagproval such per from their dutieswithin the ofice. The attorney general may also,

sonneland employment policies as the board shall require. . : : R
. i ropriate, represent such staémbersn such litigation. In
(e)b Prepare and submit to tlhe board af?d such other p%soné %Fs)whpere a mé)mber could be represented by eigtthmbﬁc
m‘r’gjcﬁ ]%r;ﬁ:%%”@:g ggaﬁgnsuhzl{%ﬁ)géton € activities of ffeeof defenderor the attorney general, the public defender shall deter
: @Hﬂe who shall represent the member

(f) Determine when and where it is necessary to establ > . .
offices for the state public defender and arrange for the refital_ (-) Commence actions in the naofethe state public defender
or any client or group of client® seek declaratory judgment on

rsﬂu;ﬁs()p;agc;&zzw;ggg;wﬂle policy and procedure of the deIE)artany matterof concern to persons being represented by fiweof

(g) In accordance with the standards under pajsand(j), (m) Perform all other duties necessary or incidental tpére
acceptreferrals from judgesourts or appropriate state agencielrmanceof any duty enumerated in this chapter
for the determination of indigency of persons who claim or appear(4r) SERVICESREIMBURSEMENT. (&) The state publidefender
to be indigent. If a referral is accepted and if the person is-deté@ay not provide reimbursement for investigative or expert ser
minedto be indigent in full or in part, the state public defendaticesprovided in a case assigned to afsittbrney or to private
shallappoint counsel in accordance with contracts and potitiescounselunder s977.08unless the sthattorney or private counsel
the board, and inform the referring judge, court or agency of thasreceived authorization from the state public defender to retain
nameand address dhe specific attorney who has been assigneu investigator or expert.
to the case. (b) An authorization under pafa) shall state a maximum
(gm) In accordance with the standards under gaysnd(i), amountthat may beeimbursed, and the state public defender may
acceptreferralsfrom judges and courts for the provision of legafot pay more than that amount except as allowed under the rules
serviceswithout a determination of indigency of persons whe Promulgatedunder s977.03 (2)
entitled to be represented by counsel undert&.23 51.6Q (5) PoweRrs. The state public defender may:
55.105 or 938.23 appoint counsel in accordance with contracts (a) Delegate the legal representation of any person to any
andpolicies of the board, and inform the referring judgeamt  memberof the State Bar of Wconsin certified under 877.08
of the nameand address of the specific attorney who has been(b) Designate persons as representatives of the state public

assignedo the case. defenderfor the purpose of making indigency determinations and
(h) Accept requests for legal services from persons avho appointingcounsel, if applicable.
entitled to be represented by counsel unde#&.23 51.6Q (c) Negotiate contracts with tiénited States or any executive,

55.105 or 938.23and from indigent persons who are entitled tegislativeor judicial branch thereof to provide legal servites

be representetty counsel under 967.06or who are otherwise personsappearing before the federal district courts located in this
soentitled under the constitution or laws of the United States stateor who are incarcerated in federal custody in this statéoand
this state and provide such persons with legal services when, intdieewhatever legal action suckpresentation requires, including
discretionof the state public defendsuch provision of legal ser appealor the commencement of any appropriate original actions.

vicesis appropriate. (d) Negotiate contracts with local public defendeganiza-

(i) Provide legal services in: tionsas directed by the board.

1. Cases involving persons chad with a crime againsfe (e) Sponsor conferences and training for attorneys and may
underss.940.01t0 940.12 chargetuition for attendance at the conferencestaaiding. All

2. Cases involving persons chad with a felony not speci moneysreceived shall be deposited ir26.550 (1) (i)
fied under subdl. (6) ResTRICTIONS. (@) The state public defender may not pro

3. Cases involving persons chad with a misdemeanor thatvide legal services or assign counsel for caseslving a person
is punishable by imprisonment but is not specified under dubdsubjectto contempt of court proceedings involving the alleged
4. Cases involving persons subject to eyeacy detention or failure of the person to pay a forfeiture to a county or municipality
involuntary civil commitment under ctbl. (b) The state public defender may not provide legal services

5. Cases involving children who are entitled to counsel or &P 2assign counsel for a person subject to contempt of court pro
providedcounsel at the discretion of the court undet@s23or  ceedingaunder s767.770r767.78for failure to pay child or fam
938.23 ily support, if any of the following applies:

7. Cases involving paternity determinations, as specified 1. The action is not brought by the state, its delegate under s.
unders.767.83 in which the state is the petitionerder s767.80 59.53(6) (a)or an attorney appointed undei767.407 (1) (c)

(1) (g) or in whichthe action is commenced on behalf of the child 2. The judge or circuitourt commissioner before whom the
by an attorney appointed undef76.7.407 (1) (c) proceedingshall be held certifies to the state public defeitiuker
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the person will not be incarcerated if he or she is found in contentipgtsupreme court has the power to allow late filing. Schmel2durphy, 201 Ws.
of court 2d 246 548 N.W2d 45(1996),95-1096 ) ]
’ Although public defenders may Ipermittedto provide representation when the

(e) The state public defender may not provide |ega| servicesconditionsof sub. (6) (h) are met, the statute does not require them to do so and does

: ; ; not mandate a per se right to assistance of counsel for filpgiton for certiorari
assign counsel for a person wiles a motion to modify sentence reviewof an administrative appeal. Howeypetitioners were entitled to equitable
unders. 973.19 (1) (a)or for a person who appeals, under Seliefwhen they timely asked counsel to file for certiorari, counsel promised to do so,
973.19(4), the denial of a motion to modify sentence filed undepndas a result of counssffailure to timely file they were denied certiorari review

e Griffin v. Smith, 2004 WI 36270 Wis. 2d 235677 N.W2d 259 01-2345
$.973.19 (1) (a)unless the person does one of the following: The public defender has discretion under sub. (4) (j) to refuse appointment for indi

1. Files the notice of intent to pursue postconvictielief  gentsin conditionsof confinement cases and in cases seeking postconviction and
within the time limit specified in $809.30 (2) (b)or, if thetime  Postcommitmentemedies when there is no absolute right to courTaehtty. Gen.
L I " : ! 211
“mlt. SpECIfI_ed m. 58.09'30.(.2) (b)S enlaged und.er 58.09'82 (2) The public defender may represeat indigent material witness, subject to s.
within the time limit specified in the order erdarg time. 969.01(3) bail provisions, so long as that representation does not create a conflict of
2. Files the motion to modify sentence und€78.19 (1) (a) interestwith another client, but it may not represent an indigent in aforféiture

L L actionunless that action is reasonably relatedrte for which the indigent is entitled
within 20 days after the sentence or order is entered. to counsel. 72 Atty. Gen. 61

The state public defender mi rovide legal services or Whenthe public defender declined to pursue a frivolous appeal, it did not violate
ass(i%ncounsel iﬁ cases involvingagtnpappeal (?r postconvictig}?pnsoners constitutional rights. Polk CountyDodson454 U.S. 3131981).
motionunder s809.30 (2)if the notice of intent to pursue posteon
viction relief is not filed within théime limit specified in s809.30
(2) (b) or, if the time limit specified in 809.30 (2)b) is enlaged
unders. 809.82 (2) within the time limit specified in the order
enlargingtime.

(g) The state public defender may not provide legal servicSE
or assign counsel in a proceeding undéi78.09 (3)}o modify the
conditionsof a probationes probation unless all of the following
apply:

1. The probationer is contesting the modification of the eon
tions of probation.

977.06 Indigency determinations; redeterminations;
verification; collection. (1) DuTies. The state public
defendershall determine whethgrersons are indigent and shall
establisha system to do all of the following:

(a) Verify the information necessary to determine indigency

ders.977.07 (2) The information provided by a person seeking

assigneccounsel that is subject to verificatishall include any

social security numbers provided on an application under sub.
1m), income records, value aksets, eligibility for public assist
nce,and claims of expenses.

. . b) Redetermine indigency during the course of representation
2. The state or the court seeks to modify the conditions Gﬂ()e)rsons receiving regreseyntatior? P

probationto include a period of confinement unde®83.09 (4) R d -
th t of t t h Iatttive
(h) The state public defender may not provide legal servic§§§2pp§%?éd ur?daérpglt;r;&g Ime spent on each case

or assigncounisel in ”pa;oLe chr”ext(.anded slupervision revocation (d) Collect for the cost of representation from persons who are
procee ;]ngsm elss all of the following Zp%y' L ingigentin part or who have been otherwise determined to be able
. 1. The parolee or person on extended supervision is contggtreimpurse the state public defender for the cost of providing
ing the revocation of parole or extended supervision. counsel.

2. Thedepartment of corrections seeks to have the parolee or,

tended LS d e (1m) APPLICATION FOR REPRESENTATION. The state public
personon extended supervision imprisoned uponrgwdcation  gefendershall request each person seeking to have counsel
of parole or extended supervision.

: - ) ~assignedor him or her under £77.08 other than a child who is
(i) Thestate public defender may not provide legal services @htitled to be represented by counseders.48.230r 938.23 to
assigncounsel in probation revocation proceedings unless all giovide the state public defender with his or her social security
the following apply: numberand the social securityumbers of his or her spouse and
1. The probationer is contesting the revocation of probatiotiependent children, if any

2. The department of corrections seeks to have the proba (2) VERIFICATIONS. (a) A person seeking to have counsel
tioner imprisoned upon the revocation of probation or a stay@dsignedor him or her under £77.08 other than a person who
sentenceof imprisonment will be imposed on the probationeis entitled to be represented by counsel under823 51.6Q
uponthe revocation of probation. 55.105 or 938.23 shall sign a statement declaring thator she

History: 1977 c. 291979 c. 34352 356, 1981 c. 2027,289 1983 a. 3771987  hasnot disposed of any assets for the purposgialifying for that

a.27.1989 a. 1231, 56,334 1991 a. 263269, 1993a. 318437,451,479,481; 1995 ; - : ;
a.27 77. 1997 5. 35283 2001 a. 1661 103 108 2005 2. 2642005 & 443,265 assignmenof counsel. If the representative or authority making

2007a. 20 theindigency determination finds that any assat disposed of
Judicial Council Note, 1981:Reference irsub. (4) (j) to a “writ’ of habeas corpus for less than its fair market value for the purpose of obtaining that

hasbeen removed because the remedy is now available in an ordinary action. S H
78101 stats. _and the nots thereto. (Bl 613-A] &&8ignmenbf counsel, the asset shall be counted undEFs07

Cross Refeence: See also ciPD 5 Wis. adm. code. (2) at its fair market value at the time it was disposed of, minus the
Whenthe court of appeals refeascase under sub. (4) (), representation is discr@mountof compensation received for the asset.

tionary, and the public defender must explain its decision to the courtfinienf : f ;
detailwithin a reasonable time. Stateiston,92 Wis. 2d 893288 N.W2d 866(Ct. (am) A persorseeking to have counsel assigned for him or her

App. 1979). unders.977.08 other than a person who is entitkedbe repre
The public defendes refusal to act under sub. (4) (j) weaslained in stiicient ~ sentedby counsel under 48.23 51.6Q 55.105 or938.23 shall

detailto demonstrate a proper exercise of discretion. State ex rel. Paiih, 35 ; ; i ;
Wis. 2d 202 400 N.W2d 285(Ct. App, 1986). sign a statement declaring that the information that he or she has

Thepublic defender may not be ordered to represent non—indigent parties, ex&'ﬁft,ento determine e“g|b”'ty for aSS|gn.m.ent of counsel he Qr she
underunique andinusual circumstances. State ex rel. Chiark&kew 160 Ws.  believesto be true and that he or she is informed thairtehe is

2d 123 465 N.W2d 625(1990). subjectto the penalty under pgb).

The public defendemot the countywasobligated to pay the costs of necessary .
expertwitnesses hiretly an appointed private attorney without prior approval, as  (0) A person who makes a false representation that he or she

requiredby rule. Payment dfitness Fees in Statektuisman167 Ws. 2d 168482 doesnot believe is true for purposes of qualifying for assignment

N.W.2d 665 (Ct. App. 1992). i ;

Sub. (4r) overrules the holding iHuisman that the public defender is liable for of counsel is gunty of a Class | felo'ny
expertfees incurred by a private attorney without prior approval, but does net over (3) REDETERMINATIONS. (a) Unless the court has made an
rule Huisman’s holding that the public defendaind not theounty is liable for expert iustmentunder s973. 1 n rmination h n
servicedor indigent defendants. Polk CountyState Public Defendet79 Ws. 2d aldJU.St ef unde Sgth3 ?6 ( ) (e')u?o de.tel . atio tatt € o
312,507 N.W2d 576(Ct. App. 1993). See also Polk CountyBiate Public Defender C!USION OT @ case thal a perseniinancial circumstances are
188Wis. 2d 665524 N.W2d 389(1994). changedthe state public defender may adjust the amount of pay
i Relad_tor%ettherss. 8(?9.32 (t4t) andf977.05 (ﬂ)credate a stagu%qrjaut not cor][stitu _drrzjentfor counsel.
ional, right to counsel in petitions for review and cases before any court, provide: ; e
counseldoes not determine the appeal to be without merit. If counsel féiitsetly (b) Thestate pUbI'C defender may petition a court that Qrdered
file a petition for reviewthe defendant may petition for a writ of habeas corpus ard@ymentunder s757.66 973.06 (1) (epr977.076 (1Yo modify
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an order or judgment to adjust the amount of payment or tigency determination authorityn the county to the state public
schedulecamounts at any time. defender. In addition, if less than 100% of the cases at the trial

(c) Except as provided in #£8.275 (2) (bpnd938.275 (2)b), levelare assigned to private bar attorneys in a cotmgypublic
anadjustment under this subsection shalbased on the perssn’ defendetoard may transfer indigency determination authority in
ability to pay and on the feschedule established by the boardhe county to the state public defender
unders.977.075 (3) (c) For all referrals made under 869.107809.30974.06 (3)

(4) OVERSIGHT. (a) A circuitcourt may review any indigency (b) and974.07 (1), except a referral of a person who is entitled
determinatiorupon its own motion or the motiari the defendant to be represented by counsel undeA&23 51.6Q 55.105 or
andshall review any indigency determination ugbe motion of 938.23 a representative of tretate public defender shall deter
thedistrict attorney or the state pubtiefender The court, district mineindigency For referrals made under 899.107809.30and
attorneyor state public defender may summon the defendant. THé4.06(3) (b), except a referral of a person who is entitled to be
defendantnay be compelled to testify only as to his or her finaiepresented by counsahder s48.23 51.6Q 55.105 or938.23
cial eligibility under this section. If the defendasfuses to tes the representative of the state public defender,mayessa
tify, thecourt may find the defendant is not eligible to have eourequestfor redetermination has been filadder s809.30 (2) (d)
sel assigned for him or her under/7.08 If the defendant or the persors request for representation states that his or her
testifiesat this hearing, his or her testimony as todniker finan  financial circumstances have materially improved, rely ugon
cial eligibility under this section may not be used directly or-inddeterminatiorof indigency made for purposes of trial representa
rectly in any criminal action, except in a criminal action regardintion under this section.

a subsequent chge of perjury or false swearing. (d) If the representative of the state public defender or the

(b) Thestate public defender shall promptly release a copy oduntydesignee determines that a person is indigent or if ne deter
any statement, &iflavit or other information providelly a person minationof indigency is required as provided in.[aj, thecase
regardingfinancial eligibility under s977.07only if the state pub shallbe referred to or within thefafe of the state public defender
lic defender or a circuit court finds all of the following: for assignment of counsel unde®37.08

1. Theperson is not eligible to have counsel assigned under(2) The representative of the state public defender or the
s.977.08 authority for indigency determinations specified under gub.

2. Theperson disposed of an asset for less than its fair markeakinga determination of indigency shall ascertain the aséets
valuefor the purpose of obtaining assignment of counsel.  the person which exceed the amount needed for the payment of
(bm) In response to a request for information unddE22 _reasonableand necessary expenses |ncurr§d, or _whlch h!mst

(2m) made by the department of children and families or a Cou,&&}furredto supporthe person and the perseitmediate family
child support agency under39.53 (5) the state public defender The assets shall include disposabieome, cash in hand, stocks
shallprovide the name and addressofindividual, the name and @hdbonds, bank accounts and other property which caoibe
addressof the individuals employer and financial information vertedto cash within a reasonable period of time and is not needed

relatedto the individual, if the name, address or financial infermd hold a job.or to shelterclothe and care for the person and the
tion is included in anystatement, ditlavit or other information Person'smmediate family Assets which cannot be converted to
providedby the individual regarding financial eligibility under s ca@shwithin a reasonable period of time, such as a pesswrhe,
977.07and if, at the time the request for information is made, ti§8f,household furnishings, clothiramd other property which has

individual is represented by the state public defender or by cogendeclared exempt from attachment or execution by saall
selassigned under 877.08 be calculated to be assets equivalent in dollars to the amount of the

loanwhich could be, in fact, raised by using thassets as collat
eral. Assets also include any money expendedhieyperson to
otherinformation regarding financial eligibility under $77.07 postbond toobtain release regarding the current a”egmb-
underother circumstances. If the persors assets, less reasonat?lg and necessary living-expen
History: 1995 a. 2857269107272 7274mio 7281 1995 a. 774171997 a 191 SES.are not sdicient to cover the anticipated cost ofeefive rep
283 2001 a. 1092003 a. 332007 a. 20 resentatiorwhen the length and complexity of the anticipated pro
Cross Refeence: See also ctPD 3 Wis. adm. code. ) _ceedingsare taken fully into account, the person shall be
Fawiﬂb?%%ﬁa'igﬂi?-’)\gﬁ’ﬁi @%%%S'v”vigyféif“ for Providing Indigent Defense is g aterminedo be indigent in full or in part. The determination of
the ability of theperson to contribute to the cost of legal services
977.07 Determination of indigency. (1) (a) Determina shallbe based upon specific written standards relating to income,
tion of indigency for persons entitled ¢ounsel shall be made asassetsand the anticipated cost of representation. Under this sub
soonas possible and shall be in accordance with the rules pronfgiction,reasonable and necessary living expenses equal the appli
gatedby the board under 877.02 (3)and the system establishedcablepayment amount under49.19 (1) (a) 1.plus other speei
unders.977.06 Nodetermination of indigency is required for dfied, emegency or essential costs. The representative or authority
persorwho is entitled to be represented by counsel undé.23 makingthe determination of indigency shall consider any assets
51.6Q 55.105 0r938.23 of the spouse of thgerson claiming to be indigent as if they were
(b) For referrals not made under §89.3Q 974.06 and @ssetf the personunless the spouse was the victim of a crime
974.07 a representative of the state public defendessiponsible 2llegedly committed by the person.
for making indigency determinations unless the county became(2m) If the person is found to be indigent in full or in part, the
responsibleunder s977.07 (1) (b) 2or 3., 1983 stats., for these personshall be promptly informed of the stateight to payment
determinations.Subject to the provisions of pén), those coun or recoupment under 48.275 (2)757.66938.275(2),973.06 (1)
tiesmay continue to beesponsible for making indigency deter (e), or977.076 (1)and the possibility that tigayment of attorney
minations. Any such county may change the agencies or persdagsmay bemade a condition of probation, should the person be
who are designated to make indigemgterminations only upon placedon probation. Furthermore, if found to be indigent in part,
the approval of the state public defender the person shall be promptly informed of the extent to which he
(bn) Notwithstanding par(b), if the state public defender or she will be expected to pay for counsel, and whether the pay
boarddetermines that standards unded7%.02 (3)are not being mentshall be in théorm of a lump sum payment or periodic pay
metor that there is pattern of improper denial of indigency find ments. The person shall be informed that the payment amount
ingsin a countythe state public defender board shall transfer indinay be adjusted if his or her financial circumstarzzange by the

(c) Paragraphéb) and(bm) do not limit the authority of the
statepublic defender to release a copy of a statemditawit or
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time of sentencing. The payment and payment schedule shalbinel938.275 (2)b), the judgment shall be based on the pesson’
setforth in writing. This subsection does not apply to persons whbility to pay and on the fegchedule established by the board
havepaid under 977.075 (3m) unders.977.075 (3)

History: 1977 c. 291979 c. 175%.53; 1979 c. 3561981 c. 2G5.1833 2202 (41) — i
(a); Sup. Ct. Order123 Ws. 2d xi (1985)1985 a. 291987 a. 2761, 393 1991 a. reir(ﬁk?)u-{sh:mccjaipanmeni Otf ?ﬁm'?'?tra"%? r3a¥/ Cé)”amga'd db
39; 1993 a. 16451, 491; 1995 a. 2777; 2001 a. 162005 a. 2932007 a. 2097. payments to the state public defender ordered by
Cross Refeence: See also ct?D 3 Wis. adm. code. acourt under sul{1) or s.48.275 (2)757.66 938.275 (2) (apr

.Ju‘t?'.iCia' ?W d“_C" Note, 1|9841t3hub- (11) ©is (?mendi}%dg bs}'od(i;r))e(g)sin%wit? fefhette 73.06(1) (e) The department may contract with a private cellec
minationsof indigency unless the notice under s. . indicates tha ;
defendant'dinancial circumstances have materially improved or the distiiotney 8n agency to collect these payments. Secti6r705does not

timely requests a redetermination under s. 809.30 (2) (d). The intent is to limit @pply to a contract under this subsection.
costand delay associated with indigency redeterminations to cases in which there igistory: 1995 a. 2777, 352, 417: 1997 a. 35
reasorto believe thathe defendant no longer qualifies for public defender assistance.
[Re order efective July 1, 1985] . .
Thedefendant must prove an inability técafl counsel by areponderance of the 977'.077 D‘?pos't of payments r_ecelved. Payments for
evidence. State vBuelow 122 Ws. 2d 465363 N.W2d 255(Ct. App. 1984). servicesprovided by the state public defender or other counsel
A determination of indigency by theublic defender is not the end of a courtunderthis chapter that are received pursuant 8738.07 977.075

Y gy 19Nt o counselState vbean63 Ws. 2d 503471 N-W2d 310(Ct or 977.076shall be deposited in the state treasury and credited to

In makingits separate determination of whether a defendant is indigent for pii€ @ppropriation under 20.550 (1) (L)
posesof court—appointed counsel, the trial court should consider federal povertyHistory: 1995 a. 27
guidelines. If a defendanhas no assets and an income well below the poverty level,

thetrial court should set forth why it determined that the defendant cdaid abun i i

sel. State vNieves-Gonzales, 2001 WI App @12 Wis. 2d 782625 N.W2d 913 977.08 App.o'”tmer.‘t of counsel. (1) If the rep_r(_esentatlve

00-2138 or the authority forindigency determinations specified under s.
Undelr%e]an, _altrial court is only_obéigated té) advise”a deferrl]dant claf éhe right ®77.07(1) refers a case to or within tifice of the state public

counsel. The trial court is not required to conduct a colloquy that includes speci i ;

adviceto a defendant that the right to appointed counsel is broader than the rigrﬁ’%fenderor if a case is referre(_j unders.23 (4) >1.60 .55'105

counselprovided by the state public defender and includes the right to coun§¥l 938.23 (4) the state public defender shall assign counsel

appointedby the court and paid for by the counState vDrexler 2003 W1 App 169, accordingto subs(3) and(4). If a defendant makes a request for

266 Wis. 2d 438669 N.W2d 182 02-1313 ;
The state public defender may be denied access to jail inmates who havei%ﬁ?gveeo;)?/ti?]??:?:'cisitslgonurﬂem, the Change of attorney iDe:st

requesteatounsel, and jail authorities need oplpvide by telephone that informa
tion necessary for the public defender to assess the need to make an indégency 2) All attorneys in a county shall be notified in writingthg
Q;Tgt's?;‘;,?g‘;‘;f;’f}g'}ﬂg’ S, 977,07 (1) for an inmate who has requested counsel@ite bjic defender tha set of lists is being prepared of attor
neys willing to represent persons referred unde#8.23 (4)
977.075 Payment for legal representation. (1g) Inthis 51.6055.105 or938.23 (4)andindigent clients in the following:
section, “client responsible for payment” means a client of the (&) Cases involving persons chjed with a crime against life
statepublic defender other than a client entitled to legal represeiinderss.940.01to 940.12 . .
tation without a determination of indigency (b) Cases involving persons ched with a felony not speci

(3) Theboard shall establish by rule a fee schedule that sets ifd under par(@). ) .
amountthat a client responsible for payment shall pay for the cost (€) €ases involving persoiaged with a misdemeanor that
of the legal representation if the client doespay the applicable 'S Punishable by imprisonment but is not specified under@par
discountfee under sul{3m). The schedule shall establish a fee (€) Casesnvolving children who are entitled to counsel or are
for a given type of case, and the fee for a given type of case sRgfvidedcounsel at the discretion of the court undet8s23or
be based on the average cost, as determined Hyotirel, for rep  938.23 , . .
resentatiorfor that type of case. (g) Cases _mvolv_mg persons entltled_to qounsel und_e4&h_.
(3m) Theboard shall establish by rule a fee schedule that sgts(l)_Cases involving paternity determinations as providex in
the discount amount that a client responsible for payment may :57 83 B
during a time period established by rule instexdpaying the (3) (a) Attorneys notifiedunder sub(2) shall have a reasen
applicablefee under suk(3). The fee schedule shall establish abletime to submit their names for inclusion on any or all of the
discountfee for each type of case included in the schedule undigfs. Attorneys shall, in submitting their namest forth their
sub.(3). If a client responsible for payment pays the applicablegal education and experience which qualifies therpravide
discountfee withinthe time period established under this sectiofgpresentatioin the types of cases they have expressed an interest

the client may not be held liable for any additional payment féf handling. The state public defender shall compile a list of the
counsel. names and qualifications submitted.

(4) Theboard shall establish by rule a fee schedule that sets fthéb) Afinal set of lists for each county shall be prepared,-certi
maximum amount that a parent subject t048.275 (2) (bjor 1€ and annually updated by the state public defenBersons
938.275(2) (b)shall pay as reimbursement for legal services afigfy Not be excluded from any list unless the state public defender
setsthe maximum amount that a person subject &15050r states in writing the reasons for such action in the context of exist
55.107shall pay as reimbursement fegal services. The maxi INd rules adopted by the state pultligfender board. Any attorney
mum amounts under this subsection shall be based on the aveFQukj(ﬁ.exglLf‘deg shgll then havehthg opgortl;]r_utﬁ/ t?\ aHo_peaI thef_stalte
cost, as determined ligeboard, for each applicable type of case?UPlic defende’s decision to the board, which shall issue a fina

History: 1995 a. 2777; 2005 a. 1292007 a. 20 decision in writing. ) )
Cross Refeence: See also ct?D 6 Wis. adm. code. (c) A persorappointed from the set of lists prepared under par

(b) shall be appointed in order from the top of each list; if any-attor
977.076 Collections. (1) If the statepublic defender notifies neythus appointed states in writing that he or she cannot accept
the court in which the underlying action was filed that a persdhe appointment, he or she shall be placed on the bottom of the list,
who is required to reimburse the state public defender for legaid the attorney thus elevated to the top of the list shall be
representatiorhas failed to make the required payment or tappointed.
timely make periodic payments, the court may issue a judgment(d) Whenever the director of a local public defendganiza-
on behalf of the state for the unpaid balance and direct the clgok is appointed as counsel, he or she may assign the case to any
of circuit court to file and docket a transcript of the judgmengualified attorney or attorneyemployed by the local public
without fee. If the court issues a judgment for the unpaid balandefenderorganization.
the court shall send a notice to the person at his diakerknown (e) An attorneymaybe appointed without regard to paic.
addresghat acivil judgment has been issued for the unpaid ba&nd(d) if the attorney is currently or has previousipresented
ance. The judgment has the same force arfiecéfas judgments thedefendant. Any appointment out of order shall serve in lieu of
issued under 806.10 Except as provided in $43.275 (2) (b) anappointment in the regular order
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(f) The state publidefender shall enter into as many annual 2. Misdemeanor cases: 492.
contractsas possible, subjettt par (fg), with private local atter 3. Cases not covered under subdlm., 1r.or2.. 246.
neysor law firms forthe provision of legal representation. Under (br) Beginning on July 1, 2000, the state public defender may
any such contract, the state public defender shall as®iges oyemptup to 10 full-time assistant state public defenders in the
without regard to pars(c) and (d), shall set a fixed—fee total g,pynjtresponsible for trials from the annual caseload standards

b
amountfor aII_cases handled and shall pay that amount, except f erpar (bn) based on their need to perform other assigned
the state public defender may not pay an attorney more for a cggges.

thanhe or she would receive accordit@the rates under sub. ¢y At the trial level, 67%f the felony and juvenile cases shall
(4m). The contract shall include a procedure authorizing the stg{ehandied within the dite.
public defender to make additional payments for a case or tQsiory: 1977 c. 29354 1979 c. 352356 1981 c. 201983 a. 3771985 a. 29

reassigna case if the circumstances surroundhmg case justify ss.2473to 247633202 (42) 1985 a. 1201987 a.27, 399 1989 a. 121991 a. 39

the additional payment or reassignment. 263 1993 a. 16318 423 451, 491; 1995 a. 2777, 1997 a. 271999 a. 92005 a.
. 443s.265, 2007 a. 20
(fg) The total number of cases that may be subject to the annuatoss Refeence: See also ch®D 1, 2, and4, Wis. adm. code.

contractsunder pax(f) for a given year magot exceed 33% of the  The courts’ power to appropriate compensation for court-appointed counsel is

& H saryor the efective operation of the judicial system. In ordering compensation
total number of cases at the trial level that are aSSIQnEd by the %grﬁééosurt—ordered attorneys.caurt should abide by the s. 977.08 (4m) rate when it

public defender to private counsel under this section forywat canretainqua{ljigeg a%d e(f)écti\ée ((:)%unsel ﬁ't trr:at rate, br:n should order com&?nsation
(g9) The state public defender may appoint an attorney with@ife rate undeBCR 81.0Jor 81.02, or a higher rate when necessaryecure éc-
regardto pars.(c) and(d) based on the state public defemer%\il;%%c;gnsel. Friedrich.\Dane County Circuit Ctl92 Ws. 2d 1 531 N.w2d 32
evaluationof that attorney performance if the board promul
gatesrules under €977.03 (3) 977.085 Quarterly report procedure. (1) The board shall
(4) At the conclusion of each case, amivate local attorney Providequarterly reports to the departmefiadministration and
who has been appointed shall submit a copy obhiger bill to the thejoint committee on finance regarding all of the following:
statepublic defender The state public defender shall review the (8) Privatebar and stécase loads at the trial and appellate lev
bill and reject it or approve it in whole or in part. The state pubfésand expenditures of moneys unde2&550 (1) (b}o (d) for
defendershall then pay the bill according to the rates usaiér  the current fiscal year _
(4m). Any attorney dissatisfied with the decision of the state pub (0) Projections for the private bar and stase loads at the
lic defender regarding the bill may have the decision reviewed i@l andappellate levels and for expenditures of moneys under s.
the board. This subsection does not apply if the attorney is worke0-550(1) (b)to(d) for the remainder of the current fiscal year and
ing under an agreement authorizedler s977.02 (7mpracon for the next fiscal year
tractauthorized under sulB) (f). (c) In all of the quarterly reports for fiscal years 1995-96 and

(4m) (a) Unless otherwise provided by a rule promu|gate%996—97jnformati9n rega_rding the status of contracting under s.
unders.977.02 (7r) for casesmssigned before December 1, 199277.08(3) (f) and in the first 2 quarterly reports for fiscal year
privatelocal attorneys shalie paid $45 per hour for time spent int997-98, including information showing the costavings
court; $35 perhour for time spent out of court, excluding travel@chievedthrough the contracting.
relatedto a case; and $25 per hour for time spent in travel related(1m) The projections under sulil) (b) shall include the num
to a case if any portion of the trip is outside the county in whidter of cases projected to be assigned to the private bar and the
the attorneys principal ofice is located or if the trip requires trav numberof cases for which reimbursement will tvade under s.
eling a distance of more than 30 miles, one wisym the attor 20.550 (1) (d)
ney’s principal ofice. (2) If the projections under sufl) (b) indicate that moneys

(b) Unless otherwise provided by a rpmulgated under s. are being expended under 20.550(1) (d) at a rate which will
977.02(7r) or by a contract authorized under s{&.(f), for cases depletethe appropriation prior to the end of the current fiscal,year
assignedn or after December 1, 1992, and before July 29, 19d¢ke board shall include in the report a plan to address the problem.
privatelocal attorneys shalie paid $50 per hour for time spent inThe plan shall include proposals for one or more of the following:
court; $40 perhour for time spent out of court, excluding travel, (&) Agency actions, including wheth#re reduced payment
relatedto a case; and $25 per hour for time spent in travel relaféiesestablished by rules promulgated undé7s.02 (7r) (awill
to a case if any portion of the trip is outside the county in whid}¢ put into efect. o
theattorneys principal ofice is located or if the trip requires trav ~ (b) Requests for appropriation changes undé84.01
eling a distance of more than 30 miles, one wWeym the attor (c) Legislation.
ney’s principal ofice. (3) Theboard shalprovide quarterly reports to the joint com

(c) Unless otherwise provided layrule promulgated under s.Mmittee on finance orthe status of reimbursement for or recoup
977.02(7r) or by a contract authorized under s{&).(f), for cases ment of payments under s¢8.275 51.603 55.107 757.66
assignedbn or after July9, 1995, private local attorneys shall b&38.275977.06 977.07 (2)977.075and977.076 including the
paid $40 per hour for time spent related to a case, excluding tragénountof revenue generated by reimbursement and recoupment.
and$25 per hour for time spent in travel related to a case if ah{)€ quarterly reports shall include any alternative means sug
portion of the trip is outside the county in which the attorsey9€steddy the board to improveeimbursement and recoupment
principal office is located or if the trip requires traveling a distand¥oceduresnd to increase the amount of revegeserated. The

of more than 30 miles, one walyom the attorney principal departmenbf justice, district attorneys, circuit courts aamplica
office. ble countyagencies shall cooperate by providing any necessary

. L . informationto the state public defender
(5) (a) The purpose of this subsection is to provide standar8 istory: 1987 a. 271989a. 31 1993 a. 161995 a. 2%s.7289 7290p 1995 a.

for use in budgetary determinations. 77,2007 a. 20
(bn) Except as provided in pafbr), any of thefollowing

constitutesan annual caseload standard for an assistanpstiate 977-09 Confidentiality of files. The files maintained by the
lic defender in the subunit responsible for trials: office of the state public defender which relate to the handling of

1. Felonv cases not specified in subd: 184.5 any case shall be considered confidential and shall not be open to
: ) y ) P . L " inspectionby any person unless authorized by, lesurt orderthe
1m. First-degree intentional homicide cases: 15.

X boardor the state public defender
1r. Cases representing persons undégg.05 15. History: 1977 c. 29
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